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 7.  TIME:  9:00   CASE#: MSC15-00746 
CASE NAME: ROBINSON V AZEVEDO 
HEARING ON MOTION FOR SUMMARY JUDGMENT FILED BY MARK A AZEVEDO, 
CONNIE L AZEVEDO 
* TENTATIVE RULING: * 
 
Before the Court is Defendants Mark Azevedo and Connie Azevedo (collectively, “Defendants”)’ 

Motion for Summary Judgment (“MSJ”). The MSJ relates to Plaintiff Gary Robinson’s claim for 

negligence. For the following reasons, the MSJ is denied. 

At the outset, the Court notes that Defendants’ Exhibits and Table of Contents in support of their 

motion is not tabbed, in violation of Cal. Rules of Court, rule 3.1110, subd. (f). See also Local 

Rule 3.42, subd. (3). Defendants are directed to tab their exhibits in all future filings or risk 

monetary sanctions. 

Standard 

Code of Civil Procedure (“CCP”) §§ 437c(o)(1) and 437c(p)(2) provide the relevant legal 

standard for deciding the MSJ. Section 437c(o)(1) provides, in relevant part: 

A cause of action has no merit if one or more of the elements of the cause of 

action cannot be separately established, even if that element is separately 

pleaded. 

Section 437c(p)(2) provides, in relevant part: 

A defendant or cross-defendant has met his or her burden of showing that a 

cause of action has no merit if that party has shown that one or more elements of 

the cause of action, even if not separately pleaded, cannot be established, or that 

there is a complete defense to that cause of action. Once the defendant or cross-

defendant has met that burden, the burden shifts to the plaintiff or cross-

complainant to show that a triable issue of one or more material facts exists as to 

the cause of action or a defense thereto. The plaintiff or cross-complainant shall 

not rely upon the mere allegations or denials of its pleadings to show that a 

triable issue of material fact exists but, instead, shall set forth the specific facts 

showing that a triable issue of material fact exists as to that cause of action or a 

defense thereto. 

The party moving for summary judgment has the burden of persuasion to show there is no 

triable issue of material fact and thus it is entitled to judgment as a matter of law. Aguilar v. 

Atlantic Richfield Co. (2001) 25 Cal.4th 826, 850. Only if the moving party successfully meets 

this burden does the burden shift to the opposing party to make its own prima facie showing of 

the existence of a triable issue of material fact. Ibid.; see also Chern v. Bank of America (1976) 

15 Cal.3d 866, 873. In opposing the motion, the defendant may not simply rely upon allegations 

or denials of the pleadings; the defendant must set forth specific facts showing that a triable 

issue of material fact exists. CCP § 437c(p)(1). 
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The Court must determine whether the defendant has by affidavit presented any facts that give 

rise to a triable issue. Stationers Corp. v. Dun & Bradstreet, Inc. (1965) 62 Cal.2d 412, 417. The 

Court does not resolve conflicting factual allegations, for the purpose of the procedure is to 

discover whether the parties have evidence requiring assessment at a trial. Such summary 

procedure is drastic and should be used with caution so that it does not become a substitute for 

trial. Towne Development Co. v. Lee (1965) 63 Cal.2d 147, 148; Stationers Corp. v. Dun & 

Bradstreet, Inc., supra.  

The moving party’s affidavits are strictly construed by the trial court, and the opponent’s 

affidavits are liberally construed; doubts about the propriety of granting the motion are resolved 

by denying summary judgment, due to the drastic nature of the procedure. Ibid.  

Evidentiary Objections 

The Court need only rule on those objections to evidence that were material in the disposition of 

the MSJ. See CCP § 437c(q).  

Plaintiff’s Objections 

Though not entirely clear, Plaintiff appears to object to the underlying evidence of DMF 16 and 

17 pursuant to CCP § 437c(e). The Court sustains this objection with respect to declaration 

testimony, but overrules this objection with respect to the deposition testimony. Plaintiff had the 

opportunity to cross-examine Mr. Azevedo at his deposition, so the requirements of section 

437c(e) are met with regard to his deposition testimony. 

Cross-Defendant Vasquez’s Objections to the Declaration of Mark Azevedo 

Objection No. 1: sustained. Inadmissible lay opinion. “A lay witness may offer opinion testimony 

if it is rationally based on the witness’s perception and helpful to a clear understanding of the 

witness’s testimony.” People v. Leon (2015) 61 Cal.4th 569, 601; see Evid. Code, § 800. “By 

contrast, when a lay witness offers an opinion that goes beyond the facts the witness personally 

observed, it is held inadmissible.” People v. McAlpin (1991) 53 Cal.3d 1289, 1308. Mr. 

Azevedo’s testimony that the fire “appeared to originate from the garbage” goes beyond facts he 

personally observed. 

Objection No. 2: sustained. Inadmissible lay opinion. Evid. Code § 800. 

Cross-Defendant Vasquez’s Objections to the Deposition of Mark Azevedo 

Objection No. 3: sustained. 

Objection No. 4: sustained.  

Cross-Defendant Vasquez’s Objections to the Declaration of Connie Azevedo 

Objection No. 5: sustained. Inadmissible hearsay. Evid. Code § 1200. 

Objection No. 6: sustained. Inadmissible hearsay. Evid. Code § 1200. 
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Objection No. 7: sustained. Inadmissible lay opinion. 

Defendants Objections to Evidence: Plaintiff’s Separate Statements in Opposition to MSJ 

Objection No. 1: sustained. Inadmissible hearsay. Evid. Code § 1200. 

Objection No. 2: sustained. Inadmissible lay opinion. Evid. Code §§ 800, 801. 

Factual Background 

This case arises out of an October 7, 2014 fire. UMF 1. The fire damaged 404 Ridgewood 

Court, Antioch, CA; a home previously owned by Plaintiff. UMF 2.  

The parties dispute the origin of the fire; Plaintiffs argue that the fire “appeared to originate from 

the garbage, recycling, and or yard waste cans outside of [Cross-Defendant Ms. Vasquez’s 

property].” DMF 16. They argue that “[t]he fire spread from the cans … to the adjoining wooden 

fence between 4016 and 4020 Rimrock Drive and then to the cypress trees in the side yard of 

Defendants Mark and Connie Azevedo.” DMF 17. It is undisputed that “[t]he fire was caused by 

flying embers from 2 cypress trees on fire at 4016 Rimrock drive.” Ex. F (Contra Costa County 

Fire Department Incident Report 2014-4075383-000) at 4.  

Analysis 

 Duty of Care 

Actionable negligence involves a legal duty to use due care, a breach of such legal duty, and 

the breach as the proximate or legal cause of the resulting injury.” United States Liab. Ins. Co. v. 

Haidinger-Hayes, Inc. (1970) 1 Cal.3d 586, 594. As a threshold issue in this case, Defendants 

argue that they did not owe Plaintiffs a duty of care.  

“Whether this essential prerequisite to a negligence cause of action has been satisfied in a 

particular case is a question of law to be resolved by the court.” Bily v. Arthur Young & Co. 

(1992) 3 Cal.4th 370, 397. 

Civil Code section 1714, subdivision (a), provides: “Everyone is responsible, not only for the 

result of his or her willful acts, but also for an injury occasioned to another by his or her want of 

ordinary care or skill in the management of his or her property or person . . . .” (Italics added.) 

“[T]o prevail in a negligence action, plaintiffs must show that defendants owed them a legal duty, 

that defendants breached that duty, and that the breach proximately caused their injuries.” 

Wiener v. Southcoast Childcare Centers, Inc. (2004) 32 Cal.4th 1138, 1145. Civil Code section 

1714 requires every person to take “reasonable care” in the management of his or her own 

property. Ann M. V. Pacific Plaza Shopping Center (1993) 6 Cal.4th 666, 674, 679-80; see also 

Rowland v. Christian (1968) 69 Cal. 2d 108, 119. 

A landowner’s duty of care can extend to neighboring properties if the landowner maintains her 

property in a manner that exposes neighbors to an unreasonable risk of harm. Barnes v. Black 

(1999) 71 Cal.App.4th 1473, 1478-79. The following factors determine the scope of the 

landowner’s duty of care under the relevant circumstances: the foreseeability of harm to the 
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injured party; the degree of certainty he or she suffered injury; the closeness of the connection 

between the defendant’s conduct and the injury suffered; the moral blame attached to the 

defendant’s conduct; the policy of preventing future harm; the extent of the burden to the 

defendant and the consequences to the community of imposing a duty of care with resulting 

liability for breach; and the availability, cost, and prevalence of insurance for the risk involved. 

Rowland, supra 69 Cal. 2d at 113. 

Defendants have not satisfied their burden to negate a duty of care. Defendants offer no 

undisputed evidence that their cypress trees were “healthy, green, and watered.” DMF 8. Even 

so, this fact is not dispositive under the Rowland analysis. Defendants do not offer any evidence 

to show that the injury was not foreseeable, the injury was not actually suffered, or the height 

and growth of the cypress trees were not closely connected to the injury, or to negate any of the 

other Rowland factors. In fact, undisputed evidence in the record (the Contra Costa County Fire 

Department Incident Report 2014-4075383-000) states that “[t]he fire was caused by flying 

embers from 2 cypress trees on fire at 4016 Rimrock drive.” Ex. F at 4. 

 Breach 

Defendants argue that “Plaintiff has failed to provide sufficient evidence that the Defendants 

breached any alleged duty by allowing their trees to burn uncontrolled and without supervision.” 

MSJ at 8:11-13. Defendants misapprehend the burden on summary judgment. They have failed 

to meet their initial burden. See Aguilar, supra, at 850. The fact that Ms. Azevedo called 911 

(UMF 15), that Mr. Azevedo attempted to extinguish the fire with a garden hose (UMF 18), and 

that the fire department ultimately extinguished the fire (UMF 20), while undisputed, do not show 

that Defendants did not breach their duty of care with respect to their cypress trees. Plaintiff 

alleges that Defendants breached their duty of care “by having tall plantings in excess of fence 

height on their property” and “by allowing and/or permitting such large plantings on their 

property to burn uncontrolled and without supervision.” Complaint at GN-1. Furthermore, 

undisputed evidence in the record (the Contra Costa County Fire Department Incident Report 

2014-4075383-000) states that “[t]he fire was caused by flying embers from 2 cypress trees on 

fire at 4016 Rimrock drive.” Ex. F at 4. Defendants have not shifted the burden to Plaintiff with 

respect to breach of their duty of care.  

 Proximate Cause 

Finally, Defendants argue that “Plaintiff has failed to provide sufficient evidence that Defendants’ 

trees were the proximate cause of his alleged damages.” MSJ at 8:27-28. Once again, 

Defendants have misapprehended the burden on summary judgment. See Aguilar, supra, at 

850. They have failed to meet their initial burden, and as a consequence have not shifted the 

burden to Plaintiff to make his own prima facie showing of the existence of a triable issue of 

material fact. Ibid.; see also Chern v. Bank of America (1976) 15 Cal.3d 866, 873. 

It is undisputed that the cypress trees were the “but for” cause of the damage to Plaintiff’s 

former home. See Ex. F at 4. Defendants argue, without evidence or authority, that “[i]t is not 

foreseeable that a fire would start in the neighbor’s garbage cans, spread to the neighbor’s 

fence, and light the trees on fire.” MSJ at 9:7-8. Their bare assertion that “[t]he abundance of 
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these type of trees on a large amount of properties in the area indicate that it is not foreseeable 

to the average homeowner that these trees, when healthy and green, pose any threat of fire at 

all” (id. at 9:9-11) is not supported by any evidence. They have not shifted the burden to Plaintiff 

with respect to proximate cause.  

The MSJ is denied. 

  

 8.  TIME:  9:00   CASE#: MSC15-01706 
CASE NAME: KAHANGI VS FINEX REAL ESTATE 
HEARING ON MOTION FOR SUMMARY ADJUDICATION FILED BY FINEX REAL 
ESTATE INVESTMENT, INC., JAMAL QASEM SABERI 
* TENTATIVE RULING: * 
 
Pursuant to the written stipulation of the parties, the matter is continued to July 23, 2018 at 9:00 
AM. 

  

 9.  TIME:  9:00   CASE#: MSC16-00396 
CASE NAME: HADAR VS. LURIA 
HEARING ON MOTION TO/FOR MONETARY SANCTIONS FILED BY SHACHAR M 
HADAR, ESTHER KOLYER 
* TENTATIVE RULING: * 
 
Plaintiffs, Shachar M. Hadar and Esther Kolyer, Motion for Monetary Sanctions is granted 
pursuant to Code of Civil Procedure section 2023.030(a).  Defendant, Gershon Luria, shall pay 
sanctions in the amount of $1164 for the reasonable attorney’s fees and costs incurred by 
Plaintiffs.  The court grants the motion because Defendant has failed to provide a formal 
response to Plaintiffs’ Second Request for Production of Documents which complies with the 
Code of Civil Procedure as previously ordered by the Court.  A judge has broad discretion to 
impose sanctions for violations of court orders, including those intended to compel compliance 
with a party’s disclosure and discovery obligations.  The Court has the authority to impose more 
drastic sanctions, such as issue sanctions, evidence sanctions or terminating sanctions; 
however, the Court imposes a monetary sanction with the basic purpose of compelling 
Defendant to comply with the Discovery Act as set forth in the Code of Civil Procedure as well 
as the Court’s prior order. 
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10.  TIME:  9:00   CASE#: MSC16-00976 
CASE NAME: SALGUERO VS. CITY OF CONCORD 
HEARING ON MOTION TO/FOR SET ASIDE DISMISSAL CCP 473) FILED BY 
BLANCA SALGUERO 
* TENTATIVE RULING: * 
 
This matter is continued until July 9, 2018 at 9:00 a.m. in Department 15. 
 
On or before June 25, 2018, plaintiff shall file and serve a declaration under penalty of perjury 
explaining where she was between June and December 2017, what her various addresses were 
then and the status of her various telephone numbers, and whether she received any letters or 
telephone messages from her attorney’s office during that period.  She and Mr. Larson shall 
personally appear at the hearing.  The court will not issue any further tentative ruling before 
then.  
 
If defendants want an award of “compensatory legal fees and costs” their counsel shall file and 
serve a declaration under penalty of perjury detailing the attorney’s hourly rate and the hours for 
which compensation is requested.  Defendants shall file and serve any such declaration on or 
before June 25, 2018. 
 

  

11.  TIME:  9:00   CASE#: MSC17-00836 
CASE NAME: REILAND VS. JOHN MUIR HEALTH 
HEARING ON DEMURRER TO 2nd Amended COMPLAINT of REILAND FILED BY 
MICHAEL BANNOUT MD 
* TENTATIVE RULING: * 
 
There are multiple demurrers, motions to strike, and discovery motions currently pending in this 
case. The pleadings motions all relate to the second amended complaint. It will serve the 
convenience of the parties, as well as judicial economy, to hear and decide all demurrers and 
pleadings motions at the same time, concurrently with the now-pending discovery motion filed 
by Dr. Bannout. Accordingly, this matter is continued by the Court to July 23, 2018, at 9:00 a.m. 
in Department 15. 
 
With respect to any demurrer or motion that was not originally calendared for hearing on July 
23, all opposition and reply papers are to be served and filed on a schedule consistent with the 
original hearing date (e.g., June 18, June 25 or July 16), to afford the Court sufficient time to 
review and tentatively rule on all of the many pending motions and demurrers. 
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12.  TIME:  9:00   CASE#: MSC17-00836 
CASE NAME: REILAND VS. JOHN MUIR HEALTH 
HEARING ON MOTION TO/FOR COMPEL PLAINTIFF'S RESPONSES TO 
INTERROGATORIES. RYAN BROWN MD 
* TENTATIVE RULING: * 
 
 The Court has considered the moving papers, Plaintiff’s late filed Declaration in Support of 
Objection to Motion to Compel and the Reply Declaration and Points and Authorities filed June 
11, 2018.  The Motion is granted as prayed, including an award of sanctions in the amount of 
$1170 as and for reasonable attorney’s fees and costs.  Plaintiff shall provide verified 
responses, without objections, on or before July 18, 2018.   

  

13.  TIME:  9:00   CASE#: MSC17-00836 
CASE NAME: REILAND VS. JOHN MUIR HEALTH 
HEARING ON MOTION TO/FOR STRIKE PORTIONS OF 2ND AMENDED COMPLT 
FILED BY MICHAEL BANNOUT MD 
* TENTATIVE RULING: * 
 
 See Line 11. 

  

14.  TIME:  9:00   CASE#: MSC17-01966 
CASE NAME: JUDD KESSLER VS GERALYNNE LONG 
HEARING ON DEMURRER TO CROSS COMPLAINT of LONGMIRE FILED BY JUDD 
KESSLER 
* TENTATIVE RULING: * 
 
Presently before the Court is plaintiff/cross-defendant Kessler’s demurrer to defendant/cross-
complainant Longmire’s cross-complaint. The demurrer attacks all three causes of action 
contained in the cross-complaint: the first cause of action (breach of contract), the second cause 
of action (fraud) and the third cause of action (violation of Business and Professions Code 
section 17200 et seq.). 

The Court addresses each cause of action separately below. 

Breach of Contract 

In light of the Court’s ruling on Kessler’s anti-SLAPP motion, the Court need not, and therefore 
does not, address the demurrer to the breach of contract cause of action pled in Longmire’s 
cross-complaint. 

Fraud 

It appears that the cross-complaint attempts to state a claim for fraud based on one or more 

intentional misrepresentations. The elements of a cause of action for intentional 

misrepresentation are: 
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(1) a misrepresentation; 

(2) knowledge of falsity; 

(3) intent to induce reliance; 

(4) actual and justifiable reliance; and  

(5) resulting damage. 

Chapman v. Skype, Inc. (2013) 220 Cal.App.4th 217, 230-231.  

In addition, a fraud cause of action must be pled with specificity. That is, particularized facts that 

support each element of a fraud cause of action must be alleged. Lazar v. Super. Ct. (1996) 12 

Cal.4th 631, 645; Stansfield v. Starkey (1990) 220 Cal.App.3d 59, 73. 

The Court has carefully reviewed the allegations of the cross-complaint. The allegations seem to 

say, generally, that cross-defendants were less than truthful with Longmire in connection with 

the loan at issue. However, that is not sufficient. Among other things, Longmire must allege, 

specifically, what was represented to her by whom, that she relied on those representations, 

and that she was damaged as a result of that reliance. Those allegations do not appear in the 

cross-complaint. 

The opposition papers, although not relevant to ruling on the demurrer, are relevant to the 

Court’s decision to permit amendment. Based on the opposition, the Court exercises its 

discretion and permits Longmire an opportunity to amend the fraud cause of action in the cross-

complaint. 

As to the second cause of action for fraud, the demurrer is sustained with leave to amend. 

17200 

The third cause of action appears to be entirely derivative of the second cause of action. For the 
same reasons as stated above, the demurrer is sustained with leave to amend. 

Amendment 

Should Longmire choose to file a first amended cross-complaint in response to this ruling, it 
shall be served and filed on or before July 13, 2018. 
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15.  TIME:  9:00   CASE#: MSC17-01966 
CASE NAME: JUDD KESSLER VS GERALYNNE LONG 
HEARING ON MOTION TO/FOR STRIKE CROSS-COMPLAINT'F FIRST CAUSE OF 
ACTION FILED BY JUDD KESSLER 
* TENTATIVE RULING: * 
 
Presently before the Court is plaintiff/cross-defendant Kessler’s special motion to strike the first 
cause of action in the cross-complaint under CCP section 425.16 (commonly and herein 
referred to as an anti-SLAPP motion). Defendant/cross-complainant Longmire opposes.  

Before addressing the merits, the Court notes that Kessler filed a reply brief supporting the anti-
SLAPP motion on June 12, 2018. The reply was due to be filed on June 11, 2018. The Court 
strikes the late-filed reply brief and declines to consider it. 

Section 425.16(f) 

As a preliminary matter, the Court rejects Longmire’s position that CCP section 425.16(f) 
requires the Court to deny the motion. Section 425.16(f) imposes a requirement on the clerk of 
the court to schedule an anti-SLAPP motion for hearing within thirty (30) days of filing, “unless 
the docket conditions of the court require a later hearing.” In this case, the docket conditions of 
the Court required a later hearing.  

The anti-SLAPP motion was filed on May 7, 2018. The Court hears law and motion matters on 
Mondays. Monday, May 28 was a court holiday. On both Monday, June 4, and Monday, June 
11, the Court’s docket was such that the anti-SLAPP motion could not be heard. Accordingly, 
the anti-SLAPP motion was set for hearing on Monday, June 18, the next available date for law 
and motion hearings.  

The Court now turns to the merits of the motion. 

Protected Activity 

In determining whether Kessler’s activity was protected activity within the meaning of section 
425.16, the Court is to ask and answer the following question: “[w]hat activity or facts underlie 
[Kessler’s] cause of action?” City of Cotati v. Cashman (2002) 29 Cal.4th 69, 79. The Court 
must focus on “the principal thrust or gravamen of the causes of action, i.e., the allegedly 
wrongful and injury-producing conduct that provides the foundation for the claims.” Castleman v. 
Sagaser (2016) 216 Cal.App.4th 481, 490-491. 

Here, the parties agree that Kessler’s activity (filing a lawsuit) is protected activity within the 
meaning of section 425.16. The Court agrees. 

Probability of Prevailing 

To establish a probability of prevailing sufficient to defeat the anti-SLAPP motion, Longmire 
must have “stated and substantiated a legally sufficient claim.” Navellier v. Sletten (2002) 29 
Cal.4th 82, 88. “Put another way, [Longmire] must demonstrate that the complaint is both legally 
sufficient and supported by a sufficient prima facie showing of facts to sustain a favorable 
judgment if the evidence submitted by [Longmire] is credited.” Id. at pp. 88-89. 

Longmire’s claim here is that by filing this lawsuit, Kessler breached a contractual obligation not 
to sue Longmire for defrauding Kessler in the process of obtaining the loan that lies at the heart 
of this dispute. More specifically, Longmire says that Kessler promised that to the extent 
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Longmire defrauded him in the process of obtaining the subject loan, Kessler would treat it as a 
loan default. By implication (Longmire does not argue that Kessler made any express promise 
not to sue her), Longmire contends, Kessler could not sue her for any such fraud; Kessler’s 
remedy was limited to treating the subject loan as being in default. 

As part of her opposition, Longmire provided the Court with the following evidence: 

 A declaration dated May 29, 2018; 

 Kessler’s responses to Longmire’s requests for admission dated April 13, 2018 (Exhibit 
A to the May 29 declaration); 

 A copy of the promissory note between Kessler and Longmire (Exhibit B to the May 29 
declaration); and, 

 A copy of the deed of trust in favor of Kessler (Exhibit C to the May 29 declaration). 

Longmire points the Court to Kessler’s RFA Response No. 7. In that response, Kessler says that 
he contends that the Deed of Trust “is also part of the ‘contract for the loan’ made to 
[Longmire].” 

Longmire argues that Paragraph 7 (found on page 5 of 10) of the deed of trust created a 
contractual obligation for Kessler not to sue her, even if she defrauded him in the application 
process. Paragraph 7 says, in its entirety: 

[Longmire’s] Loan Application. [Longmire] shall be in default if, during the Loan 
application process, [Longmire] or any persons or entities acting at the direction 
of [Longmire] or with [Longmire’s] knowledge or consent gave materially false, 
misleading, or inaccurate information or statements to [Kessler] (or failed to 
provide [Kessler] with material information) in connection with the Loan. Material 
representations include, but are not limited to, representations concerning 
[Longmire’s] occupancy of the Property as [Longmire’s] principal residence. 

Even assuming, arguendo, that the deed of trust were part of the contract for the loan and could 
create contractual obligations that Kessler was required to meet, the language above does not 
constitute an express promise by Kessler not to sue Longmire for fraud in the application 
process. It merely indicates that if Longmire lied in the application process, one consequence 
would be default. Nothing about the language above limits Kessler’s remedy for fraud to default. 

That comports with the law. A suit for fraud is not an attempt to recover on the note, while a 
foreclosure following default is. Guild Mtg. Co. v. Heller (1987) 193 Cal.App.3d 1505, 1512. A 
suit for fraud stands separate and apart from a foreclosure action. Id. It might be the case that, 
at trial, Kessler will be unable to show how the purported fraud caused any damages that have 
not already been compensated by the foreclosure, and it might be that Kessler will be unable to 
show that he justifiably relied on the purported fraud. But that is not what the Court is examining 
here. The Court is examining whether Kessler made a contractual promise to Longmire that he 
would not sue her for fraud if she gave materially false, misleading, or inaccurate information or 
statements to Kessler in the loan application process. The Court does not find that the deed of 
trust constitutes such a contractual promise. 

To withstand an anti-SLAPP motion, Longmire needed to point to evidence that could sustain a 
favorable judgment on her breach of contract claim. She has not done so, because the deed of 
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trust does not require Kessler to refrain from suing her for fraud in the inducement of the subject 
loan. 

The anti-SLAPP motion is granted. 

  

16.  TIME:  9:00   CASE#: MSL16-00116 
CASE NAME: PATRICK HEIDE VS. BERNARD BRIT 
HEARING ON MOTION TO/FOR ATTORNEY'S FEES FILED BY PATRICK HEIDE, 
JANICE HEIDE 
* TENTATIVE RULING: * 
 
 No opposition was filed.  The Motion is granted as prayed. 

  

17.  TIME:  9:00   CASE#: MSN17-0366 
CASE NAME: FERNANDEZ VS. CCC EMPLOYEES 
HEARING ON MOTION TO/FOR DETERMINE RULING ON PTN FOR WRIT OF 
MANDATE FILED BY DEBRA FERNANDEZ, CONTRA COSTA COUNTY EMPLOYEES' 
* TENTATIVE RULING: * 
 
On December 14, 2016, CCCERA denied petitioner Debra Fernandez’s application for service-
connected disability retirement benefits. On March 9, 2017, Fernandez filed a writ petition 
asking the Court to reverse that decision. The parties have elected to put the issues connected 
with that writ petition before the Court by way of a noticed motion. The Court has considered 
carefully the material the parties have presented, and rules as follows. 

Background 

Work and Injury History 

Fernandez began working for Contra Costa County in either 1996 or 1998. (The briefing and the 
administrative record diverge on this date. For purposes of this ruling, the distinction is 
immaterial.) On three separate occasions, she was injured at work.  

In July 2002, Fernandez fell exiting an elevator, and developed pain in her left leg, lower back, 
chest, and the left side of her neck. She was treated by Dr. Amirdelfan starting in 2003 for these 
issues, and returned to work. 

In February 2008, Fernandez again fell at work, landing on her hands and knees. She was 
treated by Dr. Amirdelfan and Dr. Wyzykowski. Again, she returned to work. 

In January 2012, Fernandez again fell at work, this time developing pain in her left hand, neck, 
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left arm, and lower back. She was treated by Dr. Narloch and later by Dr. Gutierrez. 

However, Fernandez does not contend that she is entitled to a service-connected disability 
retirement based on these or any other physical injuries. Rather, she argues that her 
psychiatric/psychological issues are what entitle her to service-connected disability retirement 
benefits. 

In addition to her physical injuries, Fernandez has a long history of depression, starting with her 
first work-related injury in July 2002. There seems to be agreement that her depression started 
after Fernandez sustained her physical injuries, but there is no agreement on the severity of her 
depression and whether it meets the statutory standard for a service-connected disability 
retirement. 

Summary of Administrative Findings and Decision 

Exhibit B to the administrative record is the recommendation of administrative law judge Mary-
Margaret Anderson (AR 2-11). (The Court notes here that its references to page numbers in this 
tentative ruling are to the Bates numbers stamped on the administrative record, not to any 
individual document’s internal pagination.) 

Judge Anderson recommended Fernandez’s application for service-connected disability 
retirement be denied. As indicated above, CCCERA ultimately adopted Judge Anderson’s 
recommendation. 

Judge Anderson relied principally on the reports of Dr. Perl (see AR 5-6) and Dr. Cottle (see AR 
10) to conclude that Fernandez did not meet her burden. Judge Anderson considered the 
contrasting view of Dr. Karalis (AR 7-8), but ultimately discounted his opinions as “conclusory” 
and characterized his opinions as appearing “extreme in relation to the facts.” (AR 8.) Judge 
Anderson discounted the opinions of Dr. Cloutier and Dr. Greene as “internally inconsistent.” 
(Id.) 

Ultimately, Judge Anderson concluded that because Fernandez was capable of substantial 
gainful employment, she was ineligible for a service-connected disability retirement. (AR 8, 10.) 

Analysis 

Applicable Legal Standard and Statute 

CCP section 1094.5(b) requires the Court to determine if CCCERA 

[P]roceeded without, or in excess of, jurisdiction; whether there was a fair trial; 
and whether there was any prejudicial abuse of discretion. Abuse of discretion is 
established if [CCCERA] has not proceeded in the manner required by law, the 
order or decision is not supported by the findings, or the findings are not 
supported by the evidence. 

CCP section 1094.5(c) explains further that 

Where it is claimed that the findings are not supported by the evidence, in cases 
in which the court is authorized by law to exercise its independent judgment on 
the evidence, abuse of discretion is established if the court determines that the 
findings are not supported by the weight of the evidence. 

The parties agree that in this case, the Court is to exercise its independent judgment and find 
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that CCCERA abused its discretion if the agency’s findings are not supported by the weight of 
the evidence. E.g., Dickey v. Retirement Bd. (1976) 16 Cal.3d 745, 748; Quintana v. Bd. of 
Admin. (1976) 54 Cal.App.3d 1018, 1023. 

The Court is required to afford a strong presumption of correctness to the administrative 
findings. Fernandez must show that the administrative findings are contrary to the weight of the 
evidence, by a preponderance of the evidence. Fukuda v. City of Los Angeles (1999) 20 Cal.4th 
805, 812. 

However, the presumption of correctness is rebuttable. The Court may substitute its own 
judgment to reject the findings of the agency once it has examined those findings under the 
appropriate standard. Fukuda, supra, 20 Cal.4th at p. 818. The Court may rely on evidence 
even if the administrative agency discounted that same evidence; doing so does not exceed the 
scope of review under the independent judgment standard. Pittsburg Unified Sch. Dist. v. 
Commission on Professional Competence (1983) 146 Cal.App.3d 964, 977-978. The Court may 
make findings contrary to those made by the agency. Levingston v. Retirement Bd. (1995) 38 
Cal.App.4th 996, 1000. 

Here, CCCERA denied Fernandez’s application for service-connected disability retirement 
benefits because it concluded that Fernandez was not permanently incapacitated within the 
meaning of section 31720.1, and the parties agree that section 31720.1 is the controlling 
statute. Section 31720.1 provides, in relevant part: 

[A]ny member … who is permanently incapacitated shall be retired for disability 
regardless of age … “Permanently incapacitated,” for the purpose of this section, 
means that the member is unable permanently to engage in any substantial 
gainful employment. 

The Court considers that resolution of the writ turns on a single question: Does the 
weight of the evidence support the finding that CCCERA made; i.e., Fernandez was not 
permanently incapacitated within the meaning of section 31720.1? Put another way, 
does the weight of the evidence support a finding that Fernandez was not unable 
permanently to engage in any substantial gainful employment? 

The Relevant Evidence 

The Court first notes that much of the administrative record pertains to Fernandez’s 
physical injuries and condition. The Court reviewed that material, but does not 
summarize it here because it is Fernandez’s psychiatric/psychological condition that 
controls the outcome. 

i. Dr. Karalis’s March 12, 2016 Report (Exhibit L to Administrative Record) 

Fernandez relies chiefly on Dr. Karalis’s opinion that she is totally disabled as a result of 
her depression. If the Court were to rely solely on Dr. Karalis’s opinion, it appears clear 
that Fernandez would be entitled to a service-connected disability retirement; Dr. Karalis 
said Fernandez had “now [as of March 2016] a Major depression 296.23, and this is 
serious, and in this case, totally disabling.” He reiterated his opinion that Fernandez 
suffered from “a totally disabling 296.23 illness.” (AR 215-216.) Judge Anderson 
discounted Dr. Karalis’s opinions because she found them to be “conclusory” and 
appearing “extreme in relation to the facts.” 
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The Court respectfully disagrees with Judge Anderson. Dr. Karalis indicates that he 
reviewed the reports of Dr. Perl, Dr. Cottle, and Dr. Greene. (AR 214-215.)  He also 
states that he has been treating Fernandez for some time, and saw her at least twice 
since Dr. Perl authored his report. (AR 214-215.) His opinions and conclusions are 
based on his treatment of her and his review of those reports; they are not “conclusory.”  

Finally, Dr. Karalis stated that depressive disorders can change over time, and noted 
that Dr. Perl’s report was more than a year old. (AR 215.) 

It is true that Dr. Karalis has some bias in that he was hired by Fernandez, but the same 
can be said in reverse about Drs. Cottle and Perl; they were hired by CCCERA. The 
Court does not find that to be a reason to discount Dr. Karalis’s opinion. To be clear, the 
Court does not find that to be a reason to discount the opinions of Drs. Cottle or Perl, 
either.     

ii. Dr. Cloutier’s Reports (July 9, 2013 and January 10, 2013) (Exhibit K) 

The Court finds Dr. Cloutier’s reports to be of only marginal value to the present 
endeavor. Dr. Cloutier’s reports are quite old; each is approximately three years older 
than Dr. Karalis’s report.  

In addition, Dr. Cloutier states, in the July 2013 report, that “it would be contra-indicated 
for [Fernandez] to attempt to resume employment in her previous capacity.” (AR 179.) 
But that observation is irrelevant to the present inquiry; to be eligible for a service-
connected disability retirement, Fernandez must be unable to engage in substantial 
gainful employment in any capacity. See Gov. Code section 31720.1. 

In his January 2013 report, Dr. Cloutier indicates his belief “that her psychological 
symptoms are likely to ameliorate substantially once her physical problems are resolved 
or stabilized, and once her legal status is settled.” (AR 181.) In other words, Dr. Cloutier 
speculated that her psychological symptoms – however debilitating they were in January 
2013 – were not likely to remain so. But Dr. Cloutier’s speculation in January 2013 is of 
minimal weight given the more recent reports that were available for Judge Anderson’s 
review.  

iii. Dr. Greene’s June 20, 2014 Report (Exhibit P) 

The Court has reviewed Dr. Greene’s report carefully and agrees with Judge Anderson 
that it is internally inconsistent, at least on its face. Dr. Greene concluded that Fernandez 
suffered from “a permanent psychiatric disability.” (AR 300.) He goes on to say that “it is 
not likely that she will be able to return to work in the near future.” (AR 301.) However, 
Dr. Greene also indicated “it would also be important for her to receive treatment to 
assist her with the possibility of returning to gainful employment in the future.” (AR 301.) 
Those statements appear inconsistent, but the Court considers that while Dr. Greene 
believed that Fernandez was unlikely to reach a state where she no longer had a 
psychiatric disability (i.e., her psychiatric disability was “permanent”), he also believed 
that with treatment, she could reach a state where gainful employment was possible, 
even accounting for her psychiatric disability. In any event, Dr. Greene’s relevant 
conclusions are quoted above. 

Again, the Court notes that Dr. Greene’s report predates Dr. Karalis’s report by almost 
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two years, which affects the weight it should be afforded.  

iv. Dr. Cottle’s July 24, 2015 Report (Exhibit F) 

Dr. Cottle conducted what he called an “evaluation of employability,” and produced a 
report on that evaluation dated July 24, 2015. (AR 130.) Dr. Cottle considered a variety 
of factors in completing his evaluation: work experience, educational background (gained 
either formally through schooling or informally on the job), transferability of skills, 
knowledge and abilities, and the existence of jobs having requirements which Fernandez 
is able to perform and which are performed within 100 miles of Fernandez’s residence. 
(AR 130.) 

Dr. Cottle also thoroughly considered Fernandez’s medical and injury history in terms of 
her physical limitations. (E.g., AR 135-136.)  

Dr. Cottle makes reference to the QME psychiatric diagnosis of Dr. Greene on June 20, 
2014, noting that Dr. Greene found “it is not likely that [Fernandez] will be able to return 
to work in the near future.” (AR 136.) Dr. Cottle also noted Dr. Karalis’s June 5, 2013 
report, in which he said that Fernandez “cannot return to any job, sedentary or physically 
demanding, at any time in the future.” (AR 137.) 

Dr. Cottle quotes Dr. Perl’s report, saying “I do not find that Ms. Fernandez is 
psychiatrically disabled from performing her usual and customary work as a Senior 
Registration Clerk with the County of Contra Costa.” (AR 138.) Dr. Cottle continues to 
quote Dr. Perl’s report, saying “I conclude that the level of her depression and anxiety is 
not severe, and her psychiatric symptoms do not reach a level that would disable her.” 
(AR 139.) 

His analysis begins on page 140. Dr. Cottle again notes the conflict between Dr. Karalis 
and Dr. Perl, and appears to conclude that Dr. Perl’s conclusions are correct. (AR 141.) 
His entire analysis rests on an assumption that Dr. Perl’s conclusion, as reflected in his 
April 30, 2015 report, is to be given more weight than Dr. Karalis’s conclusion, as 
reflected in his June 5, 2013 report. Stating the obvious, Dr. Karalis’s March 2016 report 
was not available to Dr. Cottle in July 2015. 

The Court considers that Dr. Cottle’s opinion is only as good as the fundamental 
assumption that underlies it; i.e., that Dr. Perl’s April 2015 report is essentially correct 
while Dr. Karalis’s conclusions in his June 2013 report are to be disregarded. 

v. Dr. Perl’s April 30, 2015 Report (Exhibit H)  

Dr. Perl saw Fernandez for 55 minutes on February 26, 2015, and completed his report 
on April 30. His diagnosis begins on page 158. He concludes “I do not find that Ms. 
Fernandez is psychiatrically disabled from performing her usual and customary work as 
a senior registration clerk with County of Contra Costa.” (AR 159.) 

The Court notes here that this conclusion conflicts not only with Dr. Karalis, but with Dr. 
Cloutier and Dr. Greene, as well. While Dr. Cloutier did not specifically say that 
Fernandez had a permanent psychiatric disability, he did say, in July 2013, “it would be 
contra-indicated for [Fernandez] to attempt to resume employment in her previous 
capacity.” (AR 179.)  Dr. Greene said, in July 2014, “it is not likely that she will be able to 
return to work in the near future.” (AR 301.) As Dr. Karalis said, depressive disorders 
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change over time, so it is possible that by the time Dr. Perl saw her in February 2015, 
Fernandez’s condition had changed since the time Drs. Greene and Cloutier reached 
their conclusions. But it is still noteworthy that Dr. Perl believed, based on a February 
2015 evaluation of Fernandez, that she could return to her former job while three other 
mental health professionals had recently reached opposite conclusions. 

Dr. Perl noted that “the available medical records point to a tendency by the patient to 
amplify and exaggerate her physical complaints.” (AR 159.) He indicated that “on the 
MMPI-2 test administered by Dr. Kolakoski, a test that has inbuilt safeguards against 
deliberate exaggeration, the patient’s validity scales were so aberrant that no clinical 
diagnosis could be made on that instrument.” (Id.) Dr. Perl continued “in speaking with 
me, [Fernandez] seemed bent on portraying herself as being maximally disabled … I 
conclude that the level of her depression and anxiety is not severe, and her psychiatric 
symptoms to [sic] not reach a level that would disable her.” (AR 159.) 

Relevant to this proceeding, Dr. Perl concluded his report by opining that “from a 
psychiatric perspective,” Fernandez was not restricted from performing any work 
activities, and “from a psychiatric point of view,” Fernandez was not permanently 
disabled from engaging in any employment activity. (AR 160.) Again, this conclusion 
conflicts not only with the conclusion drawn by Dr. Karalis, but the conclusions drawn by 
Dr. Cloutier and Dr. Greene, as well. 

Crucially, Dr. Perl concedes that he did not review the “relevant treatment records” from 
either Dr. Karalis or Dr. Cloutier. (AR 160.) The record discloses that Drs. Karalis and 
Cloutier were treating Fernandez for quite some time.     

Discussion 

The Court has before it the conflicting opinions of Dr. Karalis and Dr. Perl. The Court has 
reviewed the evidence carefully. With respect, the Court’s independent judgment is that 
Judge Anderson erred in crediting Dr. Perl’s opinion and discarding Dr. Karalis’s opinion.  

The Court does not find Dr. Karalis’s opinion “conclusory,” as Judge Anderson did. As 
set forth above, the Court finds that Dr. Karalis had a long history of treating Fernandez, 
and also reviewed pertinent records before forming his opinion. Further, Dr. Karalis had 
the opportunity to observe Fernandez more than a year after Dr. Perl. This provides an 
additional basis for the Court to respectfully disagree with Judge Anderson’s conclusion 
that Dr. Perl’s report was to be given more weight than Dr. Karalis’s. Dr. Karalis had 
seen Fernandez most recently. His opinion was the most up-to-date view of Fernandez’s 
condition available to Judge Anderson, and it was not disputed that depressive disorders 
can change over time. (See AR 215.) While the Court understands that a practitioner in 
Dr. Perl’s position often will only have a single opportunity to examine someone like 
Fernandez, in this case, the time interval is something the Court finds significant.  

Additionally, the Court finds it noteworthy that Dr. Perl disagreed with not only Dr. 
Karalis, but also with Drs. Cloutier and Greene, in that Dr. Perl concluded that 
Fernandez could return to her previous job with the County, while Drs. Cloutier and 
Greene did not believe Fernandez could return to her job with the County.   

Finally, Dr. Perl reached his conclusions while conceding that he did not review the 
records of the psychiatrist (Dr. Karalis) and the psychologist (Dr. Cloutier) who had been 
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treating Fernandez for years. To the Court, that provides a further reason to question Dr. 
Perl’s conclusions.  

For these reasons, the Court concludes that the finding below that Fernandez was not 
incapacitated within the meaning of section 31720.1 is against the weight of the evidence. 
Accordingly, the Court grants the writ. Fernandez is to prepare an appropriate form of order. 

                                                        ADD-ON 

 18.  TIME:  9:01   CASE#: MSC17-00836 
CASE NAME: REILAND VS. JOHN MUIR HEALTH 
HEARING ON MOTION TO/FOR VACATE REQUEST FOR DEFAULT JUDGMENT 
FILED BY WILLIAM HODDICK MD , BAY IMAGING CONSULTANTS MEDICAL 
* TENTATIVE RULING: * 
 
The court has considered the moving papers, Plaintiff’s Objection filed June 11, 2018 and 
Defendants’ Reply filed June 6, 2018.  In the Objection, Plaintiff has attempted to conflate 
discovery issues with the extension of time to respond to the Second Amended Complaint. The 
email exchange attached to Defendants’ pleadings belies this argument, which the Court finds 
disingenuous.  The email from Plaintiff dated May 10, 2018, (Exhibit D to the moving papers), 
unequivocally extends to May 18, 2018 Defendants time to respond to the Second Amended 
Complaint.  The parties had been in the process of discussing the possible demurrer to the 
Second Amended Complaint.  Plaintiff’s “surprise attack” of filing the Request to Enter Default 
on May 17, 2018 exemplifies bad faith.  Defendants’ Motion to Vacate Request For Default is 
granted.  Defendants are awarded sanctions in the amount of $950.00. 

 


